Radical Radioet al.v. Chirilagua

Background

1. TheFederal Republic a€hirilaguais classifiedeconomicallyas an uppemiddle-income
State Its capital isCedul6polis. Chirilaguavas established as an autonomous State at the
beginning of theXIX Certury when 18 former Spanish and English colonies gained their






10. On March 10,2008 the parliamentary elections were held, and the inclusion of the
Democracy Ballowvas permittedThe government coalition won a broad victory, but only 30%
of eligible voters turned out to vote. Disturbances arose again in several areasairttrg.
Again, the most violent events took placeSan Pedro de los Aguadaghere three people died
as a result of confrontations betwg®n-governmentind opposition groups.

Theinvolvementof Radio SuVersionand Radical Radioin the events
-- Radcal Radio formerlyRadio Cadena Béasica)

11.



VWXG\ RI WKH WHOHYLVLRQ FKDQQHOVY 300&pabamehtddyQG JR Yt
elections and found a serious imbalancethe coverage of the different candidates. While
candidates belonging to parties of the governing coalition were reported on for an average of 20
minutes during prime time, candidates fropposition parties were covered for approximately 2

minutes. Fren that point on, the network began a series of programs calledoibe of the

Invisible, to which several opposition candidates were invited to discuss their platforms.

15. Radical RadiqV WLPH VORW ZLWK WKH ODUJHVWobbigd HQFH L
news and political humor. The program is hosted by commentator, journalist and impersonator
William Garra.The most controversial figure on the program (impersonatane by Garra)si
3)DWLOLR (VIWBDRLQWBIWXUH R WK tant/Uiticvledsdd @s\pbrogrirRandy FR Q V
FDOOHG D 3IHXGDor-RBWKHQJ DFDROROR XV YRUDFLRXV DQG FRU
of the public have accused the program of promoting class hatred and social conflict over land
disputes. The radio station heesponded to this criticism with the argument that this figure is
fictional and that any resemblance to reality is pure coincidence.

16. Radical Radiowas the first mass medium in Chiglaa that echoed th&acebookazo
initiative. 7 KH V W Badéhdk Q¥ joined the group améd a daily countdown tihe march
in its status update. In its radio broadcasts it dedicated several opinion programs to comment on
and promote the initiative, and it also used advertising space to promote participation in it.

17.  On one of those programs, a few days prior to the march, the issue of the day focused on
the groups from the social networking diacebookthat made reference to Presid&stalante.

Those groups were different in nature from the protest marcbpg and their content was
generally aggressive and critical of the Presidditferent listenerscalled in to the station to

show their suppordf WK H JU R X Sovt fhd=dra@dimadg \angry attacks on the president and

his policies. The program erdlith an invitation to take part in the protest march on Mafth 3

As a form of symbat protest, the commentator ited the protestors to take bags full of dirt

with them to throwhandfulsof it in the public squarecarrying signssuch assKHUH land WKH
\RX QHHG QRZ JLYH XV EDFN RXU ULJKWV ~

18. On March 3,2008, Radical Radidedicated its programming of the day to coverage of

the FacebookazoWilliam Garrawas reporting on the events of the march and informed listeners

that members of thEedeal Police had been sent to block thecebookazon San Pedrand

that the landowners had hired people from outside the community to stage marches that were
supposely in support of the Governmen his broadcastGarraasked the participants to not

allow the march to be disruptede maintained that the citizens had rights that were not being
UHVSHFWHG DQG KH HQFRXUDJHG WKH SHRSOH 3WR GHIH



19. On March 10,200, Radical Radiocoveredthe elections and reported that it had
information that electoral fraud could be committed in several cities. In parfitidtated that it

had information from confidential sources indicating that in response to the everite of t
previous week, the government Gorgia planned to perpetrate a monumental fraud in the
HOHFWLRQV 3LQ RUGHU WR NHHS WKH SUHVLGHQW LQ SRZHU
ORQJ \HDUV RI DEXVH DQG H[FOXVLRQWUWKN 3D @ILRHDM LINQ GV
the citizens of theState of Gorgianot to let themselves hatimidatedand to protect their
constitutional rights.

-- Radio SuVersion

20. The Association of Landless CommunitiesSain Pedro de los Aguados (ACOSINTH)

a social organization of communities from the municipalitie€ahbacropolisndSan Pedro de

los AguadosThe purpose of their organization is, among other things, to keep the community
regularly informed of State policies, programs and servicesetisaw/ the activities that affect
their welfare and development. To better accomplish its objectivesasduxiation madéhe
decision to set up a community radio station. Accordingly, they took part in the only two
invitations to bidissuedby the COFERHEEL following the enactment of the radio broadcasting
law of 1976 article 70 of which recognizes community radio broadcasting and establishes that
community radio shall have the right to a proportional percentage chdiefrequencies. This
provisioniV D GHYHORSPHQW RI $SUWLFOH RI WKH &RQVWLWXW L
thought and expression is guaranteed fully, in the terms of Article 13 of the American
Convention on Human Rights. All persons are free to establish mass communicatiGmsTime

State shall administer thradio frequency taking into account criteria of equity and bearing in
mind theprinciple of equal opportunity anchedia pluralism ”

21. In the two invitations to bid issuedsince then, a total of 11 communigound
broadcasting licenses have been awarthedifferent municipalities around the country, and 450
commercial radio broadcastinigense have been granted oenewed On neither of those

occasions washe $&26,17,1V SURSRVDO DSSURYHG SahRFPe@d wasQVH WI
awarded or renewed.



beforethe First Court for failuréo comply with the court order. The motiaras denied several
days later.

23.  In June 0f1996, the ACOSINTI YRWHG DW LWV JHQHUDO DVVHPEO!
PHDVXUHV IRU WKH VDWLVIDFWLRQ RIheWlrehhde dil kepeiVV =~ ZKI
equipment and the initiation of radio transmissions that would benefit its community. On that



27. On the Sunday of the electiorlRadio SuVersidonagain linked up wittRadical Radio.

Hours after the voting began, a group of apprataty 25 youths attempted to take by force
several ballot boxes located on the main squafaafPedro de los Aguadagith the intention

of setting them on fire. Several local residents realized what was happening and attacked the
youths. A fight then lmke out between the two groups, and three of the youths died as a result.

Measurestaken by theGovernmentin response to th&acebookazo

28. On March 4, the day following theacebookazothe Federal Government blamed the
events on the organizers diet protest march and the community broadcasting media for having
incited violence and national destabilization. The Government promised to take measures to
prevent situations like this from ever repeating themselves in the future, and to punish those
respasible to the full extent of the law.

29. On March 5, 2008, the Federal Telecommunications Regulatory Commission
(COFERETEL),a body that reports directly to the Ministry of the Interior, initiated a review of
radio and television concessions. The Cossioin stated in a press release that this review was a
preliminary measuréo shapea policy to guaranteenedia pluralism aneéqual opportunity of
access to the electromagnetic spectruho. this end, theCOFERETEL requested that
information and requiremesnbe updated for all radio and television stations holding concessions
granted by the State. On April 2008, the COFERETEL ordered thecancellationof the
concessions granted to 40 radio statif@isin amplitude modulatiollAM) and19 in frequency
modultion (FM)] that it found to be noncompliant with the operating requirements provided for
in the Telecommunications ActOn the same date, those stations were ordered to cease
communications immediatelijlone of these stations was part of Eresa Alliane.

30. Radical Radiowas one of the stations whose concession was cancelled. The
COFERETEL assertedthat the reason for the cancellation was noncompliance with the
provisions of Article92 of the Telecommunications Actn addition, theCOFERETELordered
theimmediate cessation of all known illegal radio stations in the country and the confiscation of

their equipment. In a press release, the Commission stated that it takelfgertinent criminal

action for the misuse of theadio spectrumPursuant to tht decision, on April 19, 2008,
COFERETELauthorities seizeRadio SuVersionfV HTXLSPHQW LQ D VXUSULVH RS

31. On June 25, 2008, the Offiad the Public Prosecutdiled criminal complaintsagainst
more than 30 individuals, based on informafovided by the COFERETEL. As part of these
proceedingsByron Dayle, Melanie Pereira Peraamnd Francis Hoffmanwere alleged to have
committed WKH RITHQVH RI1 3W K H luMeR thecdhay@/dfh|SvElIR SppropMang
and benefiting from the DWLRQYfV UDGLR VSHFWUXP



of dnstigation to commit a crimé& and defamation:* The Prosecutorbased the chargesn
recordings from the radio program that discussed the creation of approximately 50 groups on
Facebookhat promoted hatred against PresitEscalanteand incited violence against hiras

well as on recordings in which people were asked through the station to participate in the
Facebookazo



36. On May 5,2008,in his capacity as legal representative of Radiev8tsion, Francis

Hoffman filed a constitutional remedpetition against the OFERETEL He allegedthat the

shutdown of the station and the seizure of its equipment violated thesraftexpression and
information, property, and administrative due process, due tfrubtations of the legitimate
expectation®f the legal entityACOSINTI as well as of its affiliategdividually. On May 26,

2008, the court






