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EXECUTIVE SUMMARY

The Rome Statute of the International Criminal Court (ICC), together
with the Rules of Procedure and Evidence (ICC Rules) and the
Regulations of the Court, contain a variety of provisions aimed at
securing a fair trial for the accused and achieving an “equality of
arms” between the Prosecution and the defense. Among these are
provisions that protect the rights of future accused during the
investigative stage of the Court’s operations by allowing the
appointment of counsel to represent the interests of the defense even
where no suspect has been identified or charged by the Court. Such
provisions are necessary because of the unique manner in which the
ICC simultaneously possesses jurisdiction over a “situation,” i.e.



interests of these future accused, the constitutive documents of the ICC
promote the equality of arms between the Prosecutor and the defense
in future cases.

This report looks at the various provisions of the ICC’s governing
documents aimed at safeguarding the rights of future accused before
the Court, the drafting history of those provisions, and the approach
adopted to date by the ICC Pre-Trial Chambers in interpreting those
provisions. We then offer recommendations as to how the practices of
the ICC might be improved to more fully ensure that the rights of
future accused are protected during the situation phase of proceedings,
as protecting these rights is critical to guaranteeing the fundamental
right to a fair trial for those accused eventually charged and brought
before the ICC.

Textual Analysis and Travaux Préparatoires

While the Rome Statute and ICC Rules contain some measures that
help protect the rights of future accused during the situation stage of
proceedings, the travaux préparatoires suggest that defense rights in
situation-related proceedings were not extensively contemplated
during the drafting of those documents. Rather, the greatest protections
for the rights of future accused during the situation stage of the ICC’s
operations came with the adoption of the Regulations of the Court,
which were drafted by the judges of the ICC and passed in 2004.

e First, Regulation 76 provides that a Chamber may appoint ad
hoc counsel for the defense under circumstances specified in
the Rome Statute or ICC Rules, or where the interests of justice
S0 require. Subsection (2) of Regulation 76 states that, where a
Chamber decides to appoint ad hoc defense counsel, the
individual lawyer may be selected from the Office of Public
Counsel for the Defence — discussed directly below — or the
Registry may select a lawyer not previously associated with the
Court.









request. PTC | upheld the Registrar’s decision, explaining that it found
the ad hoc counsel’s submissions to be “frivolous and vexatious.”

Appointment of OPCD as ad hoc Counsel

In May 2007, without explanation, Pre-Trial Chamber | — which had
previously appointed outside counsel for the purpose of responding to
victims’ applications to participate at the situation stage of proceedings
— switched course and appointed OPCD as ad hoc counsel in both the
DRC and the Darfur situations.

In the DRC and the Darfur situations, OPCD has filed
numerous submissions requesting access to various files which
it believes are necessary to adequately respond on behalf of
future accused to the victims’ participation applications. It has
been unsuccessful with respect to virtually all of these requests.
Among the most recent decisions by Pre-Trial Chamber I in the
DRC situation was its refusal of a request by OPCD to contact
the outside attorney who had served as ad hoc defense counsel
for purposes of responding to victims’ applications in the same
situation for well over one year before OPCD was assigned to
the task.

In the context of the Darfur situation, OPCD made yet another
attempt to challenge the jurisdiction of the Court at the
situation stage of proceedings. However, the request was
denied on the same grounds that PTC | had denied previous
requests to challenge jurisdiction, namely, that the ad hoc
counsel — whether that was an individual not otherwise
affiliated with Court or OPCD - had no standing under Article
19 to lodge such a challenge at the situation stage.

Finally, although OPCD has not been appointed as ad hoc
defense counsel in the Uganda situation, the Office has filed
observations in the context of the situation in Uganda on behalf
of the general interests of future accused.



Analysis and Recommendations

While it is clear that the Pre-Trial Chambers of the ICC — and indeed



future accused, while harming others. If OPCD were to fill this role, it
is difficult to see how the Office could later provide neutral advice to
two defense teams that may have different views about the meaning of
the evidence or the weight that should be assigned thereto.
Furthermore, OPCD has in the past been called upon to represent
individual accused at his or her initial appearance before the Court,
before the accused has had time to secure permanent defense counsel.
While OPCD has itself insisted that such appointments must be limited
in scope and timing, extensive participation by OPCD in proceedings
at the situation phase may present conflicts of interest that could
preclude even limited representation by OPCD of any individual
accused arrested in the context of that situation.

Second, even if no conflicts of interest were to arise from the
appointment of OPCD as ad hoc defense counsel during the situation
phase of proceedings, the limited resources of the Office — which is
staffed with a total of just six individuals and operates on a tight
budget — suggest that its members should focus on supporting
independent defense counsel and serving as a voice for the general
interests of defense at the ICC, rather than engaging in the
representation of potential or kn



representing the interests of the defense when decisions are made
about resource allocations and administrative processes at the Court.

e The Court Should Strive to Maintain the Same Counsel in the
Same Situation, and Otherwise Adopt a More Flexible
Approach to Information Sharing among Counsel

Assuming that ad hoc defense counsel is appointed from the
Registrar’s list of independent attorneys not otherwise affiliated with
the Court, it would be ideal if the same attorney could serve as ad hoc



e The Mandate of Each ad hoc Defense Counsel Should Be
Clearly Defined at the Time of the Appointment

Regardless of whether ad hoc counsel is appointed from within OPCD
or from a list of independent counsel unaffiliated with the ICC, it is
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Chamber’s power to protect the rights of future accused, and the
resources of the Court, in the event that the Prosecutor is investigating
a situation that clearly lies beyond the scope of the Rome Statute.
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l. INTRODUCTION

It is well-recognized that, in order to be “established according to the
rule of law, [a court or tribunal] must be established in accordance
with the proper international standards; it must provide all the
guarantees of fairness, justice and even-handedness, in full conformity
with internationally recognized human rights instruments.”” A
similarly accepted principle is that ensuring an *“equality of arms”
between the Prosecution and Defense — a phrase often used as
shorthand for the notion that the Defense should never be placed at a
substantial disadvantage vis-a-vis the Prosecution in terms of its ability
to present its case — is fundamental to the overall fairness of criminal
proceedings.’

As a general matter, Article 67 of the Rome Statute establishing the
International Criminal Court (ICC) ensures that an accused person —
i.e., an individual charged with crimes under the Rome Statute or for
whom a warrant of arrest or summons to appear has been issued by the
Court — is provided certain minimum rights in the determination of any
charge.* In addition, Article 55(2) provides for the rights of suspects —

2 Prosecutor v. Dusko Tadié, Decision on the Defense Motion for
Interlocutory Appeal on Jurisdiction, Case No. 1T-94-1-AR72, 145 (ICTY
Appeals Chamber, 2 October 1995) (citing Article 14 of the International
Covenant on Civil and Political Rights (ICCPR), which provides inter alia
that “everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law,” and the jurisprudence
of the United Nations Human Rights Committee interpreting that
requirement).

% See Prosecutor v. Dusko Tadi¢, Judgment, Case No. IT-94-1-A, § 44 (ICTY
Appeals Chamber, 15 July 1999) (again citing findings of the Human Rights
Committee under the ICCPR).

* See Rome Statute of the International Criminal Court, adopted on 17 July
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i.e., individuals not yet charged with any crime, but who are under
investigation by the ICC Prosecutor — during questioning.” Finally, the

1998 by the U.N. Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court, entered into force 1 July
2002, Art. 67(1), U.N. Doc. A/ICONF.183/9 (1998) (“In the determination of
any charge, the accused shall be entitled to a public hearing, having regard to
the provisions of this Statute, to a fair hearing conducted impartially, and to
the following minimum guarantees, in full equality: (a) To be informed
promptly and in detail of the nature, cause and content of the charge, in a
language which the accused fully understands and speaks; (b) To have
adequate time and facilities for the preparation of the defence and to
communicate freely with counsel of the accused's choosing in confidence; (c)
To be tried without undue delay; (d) Subject to [A]rticle 63, paragraph 2, to
be present at the trial, to conduct the defence in person or through legal
assistance of the accused's choosing, to be informed, if the accused does not
have legal assistance, of this right and to have legal assistance assigned by
the Court in any case where the interests of justice so require, and without
payment if the accused lacks sufficient means to pay for it; (¢) To examine,
or have examined, the witnesses against him or her and to obtain the
attendance and examination of witnesses on his or her behalf under the same
conditions as witnesses against him or her. The accused shall also be entitled
to raise defences and to present other evidence admissible under this Statute;
(f) To have, free of any cost, the assistance of a competent interpreter and
such translations as are necessary to meet the requirements of fairness, if any
of the proceedings of or documents presented to the Court are not in a
language which the accused fully understands and speaks; (g) Not to be
compelled to testify or to confess guilt and to remain silent, without such
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constitutive documents of the ICC® recognize that, under certain
circumstances, special measures are required to protect the rights of
future accused during the investigative stage of the Court’s
operations.” Thus, the Pre-Trial Chambers of the ICC may appoint
counsel to represent the interests of the defense in proceedings even
before any suspect is identified or individual is charged. Such
provisions are necessary because of the unique manner in which the
ICC simultaneously possesses jurisdiction over a “situation,” i.e., an
entire country or region of a country in which a vast array of atrocities
may have occurred, and individual “cases,” i.e., a particular accused
charged with a particular crime or set of crimes.® For example, the ICC
is currently operating in the Democratic Republic of Congo (DRC),
which is one of the four “situations” before the Court at this time.
Within that situation, three cases
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documents governing the ICC promote the equality of arms between
the Prosecutor and the defense in future cases.’

This report looks at the various provisions of the ICC’s governing
documents aimed at safeguarding the rights of future accused before
the Court, the drafting history behind those provisions, and the
approach adopted by the ICC Pre-Trial Chambers under the various
provisions to date. We then offer recommendations as to how the
practices of the ICC might be improved to more fully ensure that
defense rights are protected during the situation phase of proceedings,
as protecting these rights is critical to guaranteeing the fundamental
right to a fair trial for those accused eventually charged and brought
before the ICC.

® This model is “heavily influenced by the civil law tradition of judicial
supervision of criminal investigations,” in which an investigating judge
“supervises the prosecutor closely in determining when counsel should be
appointed to protect the interests of the defense or other measures should be
taken.” Kenneth S. Gallant,
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judicial role during the investigation phase of the Court’s proceedings
in order “to ensure that there was at least partial ‘equality of arms’
between an accused or a suspect and the Prosecutor at the stage of
investigation and prosecution.”*® The Pre-Trial Chamber (PTC) was
thus developed as a separate organ of the Court, primarily for the
purpose of ensuring that “the prejudice to the accused resulting from
the particular nature of the ICC proceedings — conducted away from
the country of the defendants and away from where the evidence and

witnesses were readily available — would be minimized.”**

In addition to creating the Pre-Trial Chamber, the drafters of the Rome
Statute included an express provision designed to protect the rights of
prospective accused in relation to the collection of evidence that is not
likely to be available in the future. Specifically, Article 56(1)(b) of the
Rome Statute provides that, where the Prosecutor determines that a
“unique opportunity [exists] to take testimony or a statement from a
witness or to examine, collect or test evidence, which may not be
available subsequently for the purposes of a trial,” the PTC may “take
such measures as may be necessary to ensure the efficiency and
integrity of the proceedings and, in particular, to protect the rights of
the defence.”*® Article 56(2), in turn, provides that the “measures
referred to in paragraph 1(b) may include,® inter alia:

(d) Authorizing counsel for a person who has been
arrested, or appeared before the Court in response to a
summons, to participate, or where there has not yet
been such an arrest or appearance or counsel has not

3 Guariglia, supra
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been designated, appointing another counsel to attend
and represent the interests of the defence.’

Thus, Article 56 ensures that the interests of future
accused are represented with respect to evidence that,
“because of its nature, cannot be fully reproduced at
trial (e.g., a mass-grave exhumation).”*?

B. ICC RULES OF PROCEDURE AND EVIDENCE

The passage of the ICC Rules of Procedure and Evidence (ICC Rules)
in 2000 did not lead to any significant expansion of defense rights at
the investigation stage of the Court’s proceedings. Rule 47(2) builds
on Article 56 of the Rome Statute by affirming the need to “protect the
rights of the defence” during the taking of testimony that may not be
available subsequently during the course of the Prosecutor’s
investigations.'® Again, this might involve the appointment of counsel
to “attend and represent the interests of the defence,” even if no person
has been arrested or otherwise appeared before the Court in connection
with charges against him or her.?® However, Rule 47(2) is the only
specific provision adopted in the ICC Rules covering defense rights
during the situation phase of proceedings.

Notably, during the drafting of the ICC Rules, some consideration was
given to the idea of creating a permanent office for the defense.?! For

1d. (emphasis added).

'8 Guariglia, supra n. 10, at 737.

9 |CC Rules, supran. 6, R. 47(2).

0 Rome Statute, supra n. 4, Art. 56(2)(d).
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example, France, Germany, Canada and the Netherlands submitted a
joint proposal recommending the establishment of a distinct unit
within the Registry that would be “responsible for guaranteeing the
rights of the Defence consistent with the principle of fair trial as
defined in the Statute and as applied by the Court.”?> A number of
outside observers — including Amnesty International and the
International Criminal Defense Attorneys Association — supported the
idea that the Rules of Procedure and Evidence should create a separate
defense unit in the structure of the ICC.?® At the same time, however,
the proposal raised concerns about whether such an office would be
compatible with the Rome Statute.?* Opponents of a separate defense

Defense Pillar: Making the Defense a Full Partner in the International
Criminal Justice System, 25-OCT Champion 20, 24 (September/October
2001) (noting that France, Germany, Canada and the Netherlands supported
the creation of an office for defence under the ICC Rules).

22 proposal submitted by Canada, France, Germany and the Netherlands in
connection with article 43 of the Rome Statute of the International Criminal
Court concerning the Rules of Procedure and Evidence as regards document
PCNICC/1999/DP.1, PCNICC/1999/WGRPE(4)/DP.2/Rev.1, 1 1, 6 August
1999.

% See, e.g., Amnesty International, International Criminal Court: Procedural
Issues at the third session of the Preparatory Commission, Al Index: IOR
40/004/1999, § 1, 1 December 1999 (*Amnesty International strongly
believes that the Registrar should establish an independent office of defence
counsel which would have the responsibility for ensuring that the rights of
the defence to have adequate time and facilities for a defence and to conduct
a defence were respected.”); Groulx, supra n. 21, at 24 (lamenting the fact
that no independent office for the defence was created under the ICC Rules,
as recommended by the International Criminal Defense Attorneys
Association); Gallant, supran. 9, at 42 (“The court’s structure could be
greatly strengthened by the creation of a Bureau of Defense Counsel,
analogous to the Office of the Prosecutor. In the ICC Statute, there is
currently no defense office of any type. This has the potential to create an
institutional bias in the court towards the interests of the prosecution.”).

2 Gerard Dive, Composition and Administration of the Court: The Registry,
in THE INTERNATIONAL CRIMINAL COURT: ELEMENTS OF CRIMES AND
RULES OF PROCEDURE AND EVIDENCE 262, 278 (Roy S. Lee ed., 2001).
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unit argued that since the Statute only made an explicit reference to the
creation of a Victims and Witnesses Unit,*®> no other specialized unit
was envisioned within the Registry.*® Those in support of the unit
countered that the fact that the Victims and Witnesses Unit was
specifically provided for just meant that it had to be created but not
necessarily to the exclusion of other units to be established in the
future.?’

Ultimately, the Rules did not create a separate defense unit, but Rule
20 does require that the Registry be organized “in a manner that
promotes the rights of the defense, consistent with the principle of fair
trial as defined in the Statute.”?® Rule 20 also requires that the Registry
carry out its functions “in such a manner as to ensure the professional
independence of defense counsel.”® The open-ended language of this
provision therefore left open the possibility that additional measures
could be adopted in favor of defense rights — including the creation of
a separate defense unit — under either the Regulations of the Registrar
or the Regulations of the Court.*

% See Rome Statute, supra n. 4, Art. 43(6) (“The Registrar shall set up a
Victims and Witnesses Unit within the Registry. This Unit shall provide, in
consultation with the Office of the Prosecutor, protective measures and
security arrangements, counselling and other appropriate assistance for
witnesses, victims who appear before the Court, and others who are at risk on
account of testimony given by such witnesses. The Unit shall include staff
with expertise in trauma, including trauma related to crimes of sexual
violence.”).

% Dive, supra n. 24, at 278.

71d.

%8 |CC Rules, supra n. 6, R. 20(1).
2 1d. R. 20(2).

% Dive, supra n. 24, at 278-279.
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C. REGULATIONS OF THE COURT

Although the drafters of the ICC Rules of Procedure and Evidence did
little to advance defense rights at the investigation stage, the ideas that
defense interests should be protected during the situation phase of
proceedings and that the ICC would benefit from an office dedicated
to the rights of the defense, were revived with the Regulations of the
Court, adopted in 2004.%

1. Regulation 76: Ad hoc Defence Counsel

Regulation 76(1) provides that a “Chamber, following consultation
with the Registrar, may appoint counsel in the circumstances specified
in the Statute and the Rules or where the interests of justice so
require.”® By its language, Regulation 76(1) could be applied at either
the situation or case stage, and indeed, the Pre-Trial Chambers have
repeatedly used Regulation 76(1) to appoint “ad hoc defense counsel”
at the situation stage of proceedings.®® Subsection (2) of Regulation 76

%! The Court Regulations are judge-made rules, created under the authority of
Rome Statute Article 52(1), which provides that the “judges shall, in
accordance with this Statute and the Rules of Procedure and Evidence, adopt,
by an absolute majority, the Regulations of the Court necessary for its routine
functioning.” Rome Statute, supra n. 4, Art. 52(1).

%2 Regulations of the Court, supra n. 6, Reg. 76(1).

% See infra Section I11. Interestingly, at least one judge who participated in
drafting the Regulations of the Court — ICC Judge Hans-Peter Kaul — has
written that the purpose of Regulation 76 is “to prevent, where possible, trials
from being hijacked by the defendant” by allowing for the “judicial
appointment of defense counsel” where necessary. Hans-Peter Kaul,
Developments at the International Criminal Court — Construction Site for
More Justice: The International Criminal Court After Two Years, 99 Am. J.
of Int’l Law 370, 377 (April 2005). Judge Kaul explains:

the inclusion in Regulation 76 of the option to appoint
counsel against the will of the accused if the interests of
justice so require was extensively debated. In the end it was
agreed that, although the judges were mindful that in
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2. Regulation 77: Office of Public Counsel for the Defence

Pursuant to the authority of Rule 20 discussed above,® Regulation of
the Court 77(1) provides that the “Registrar shall establish and develop
an Office of Public Counsel for the Defence” (OPCD).*® The OPCD
“shall fall within the remit of the Registry solely for administrative
purposes and otherwise shall function as a wholly independent office,”
meaning that “[c]ounsel and assistants within the Office shall act
independently.”®” According to Regulation 77(4), the “tasks” of OPCD
“shall include representing and protecting the rights of the defence
during the initial stages of the investigation, in particular for the
application of [Article 56(2)(d)] and [Rule 47(2)].”*® In addition,
Regulation 77(5) states that OPCD shall “provide support and
assistance to defence counsel and to the person entitled to legal
assistance, including, where appropriate: (a) Legal research and
advice; and (b) Appearing before a Chamber in respect of specific
issues.”* Finally, as mentioned above, OPCD may be appointed to
serve as ad hoc counsel for the general interests of the defense during

of the working languages of the Court. Counsel for the defence may be
assisted by other persons, including professors of law, with relevant
expertise.”). As of October 2007, 351 persons had expressed an interest in
being included in the Registrar’s list, 221 of which have been admitted and
are eligible to act as counsel before the ICC. See Int’l Criminal Court, List of
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the investigation stage of ICC proceedings pursuant to Regulation
76(2).%°

“0 See supra n. 34 et seq. and accompanying text.
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1. REVIEW OF DEFENSE ISSUES DURING THE INVESTIGATIONS IN
THE DEMOCRATIC REPUBLIC OF CONGO, DARFUR, AND
UGANDA

A. APPOINTMENT OF INDIVIDUAL ATTORNEYS, NOT OTHERWISE
EMPLOYED BY THE ICC, AS AD HOC DEFENSE COUNSEL OFFICE
OF THE PROSECUTOR

Between 2005 and early 2007, the Pre-Trial judges presiding over the
situations in the Democratic Republic of Congo, Darfur, and Uganda
situations appointed an individual attorney, not otherwise affiliated
with the ICC, to serve as ad hoc defense counsel under Regulation
76(1) on four different occasions.

1. Democratic Republic of Congo

The first appointment of an ad hoc defense counsel under Regulation
76(1) was made in the context of the situation in the DRC,* following
the Prosecutor’s notification to Pre-Trial Chamber | (PTC 1) of a
“unique investigative opportunity to carry out forensic examinations”
under Article 56.* As noted above, Article 56 of the Rome Statute
provides that, where the Prosecutor determines that a *“unique
opportunity [exists] to take testimony or a statement from a witness or
to examine, collect or test evidence, which may not be available
subsequently for the purposes of a trial,” the PTC may “take such
measures as may be necessary to... protect the rights of the defence,”
including appointing counsel to represent the “interests of the

*! Situation in the Democratic Republic of Congo, Decision on the
Prosecutor’s Request for Measures under Article 56, ICC-01/04-21 (Pre-Trial
Chamber I, 26 April 2005).

“21d. at 2.
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defence.” Thus, in April 2005, in conjunction with its decision to
approve certain forensic examinations of evidence relating to the
Prosecutor’s investigation in the DRC, PTC | ordered the Registrar to
appoint an ad hoc defense counsel to represent the general interests of
the defense for the purpose of those examinations.** On 1 August
2005, Mr. Tjarda van der Spoel was officially appointed for the role.*®

Shortly after his appointment, Mr. Van der Spoel made his first
submission to the Chamber, challenging not only the existence of a
unique investigative opportunity, but also making “preliminary
remarks on issues of jurisdiction and admissibility.”* In response, the
Prosecutor argued, inter alia, that Mr. Van der Spoel’s remarks should
be disregarded because he had “exceed[ed] the scope of the
submission” as determined by PTC I’s decision appointing ad hoc
defense counsel.*” For its part, the Chamber held that Mr. Van der
Spoel’s challenges were inadmissible before the Court because he
lacked standing to challenge the jurisdiction and/or admissibility of the
situation under Article 19 of the Rome Statute.”® Specifically, the
Chamber found that “[c]hallenges to the jurisdiction of the Court or

43
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the admissibility of a case pursuant to [A]rticle 19(2)(a) of the [Rome]
Statute may only be made by an accused person or a person for whom
a warrant of arrest or a summons to appear has been issued under
[A]rticle 58.”*° Because no warrant of arrest or summons to appear
had been issued and thus no case had arisen, the Chamber concluded,
ad hoc counsel for the defense had no procedural standing to make a
challenge under Article 19(2)(a).*°

Pre-Trial Chamber | also decided to appoint ad hoc counsel for the
situation in the DRC for the purpose of responding to applications
submitted under Rule 89 by victims seeking to participate at the
investigation stage of proceedings.>* Rule 89(1) provides, in relevant
part, that victims wishing to participate in proceedings before the
Court must submit a written application to the Registrar, and that
copies of all such applications will be provided to “the Prosecutor and
the defence, who shall be entitled to reply within a time limit to be set
by the Chamber.”? Although no accused yet existed, PTC | deemed it
“necessary, in order to represent and protect the interests of the
defence during the application proceedings of [R]ule 89 in the Rules”

“® |d. See also Rome Statute, supra n. 4, Art. 19(2).

% Sjtuation in DRC, Decision following the Consultation held on 11 October
2005 and the Prosecution’s Submission on Jurisdiction and Admissibility
filed on 31 October 2005, supra n. 46, at 4. Rome Statute, supra n. 4, Art.
19(2).

*1 Sjtuation in the Democratic Republic of Congo, Decision on Protective
Measures Requested by Applicants 01/04-1/dp to 01/04-6/dp, ICC-01-04-73,
at 5 (Pre-Trial Chamber I, 21 July 2005). The Rome Statute provides that,
“[w]here the personal interests of victims are affected, the Court shall permit
their views and concerns to be presented and considered at stages of the
proceedings determined to be appropriate by the Court and in a manner
which is not prejudicial to or inconsistent with the rights of the accused and a
fair and impartial trial.” Rome Statute, supra n. 4, Art. 68(3).

52 |CC Rules, supra n. 6, R. 89(1).
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>3 t0 appoint ad hoc counsel for the purpose of responding to victims’
applications.>* Accordingly, the Registrar appointed a second lawyer,
Mr. Joseph Tsimanga, to serve as ad hoc defense counsel.> It is
unclear whether there was a specific reason that this assignment was
given to Mr. Tsimanga as opposed to Mr. Van der Spoel. Mr.
Tsimanga was also re-appointed as ad hoc defense counsel in May
2006 for purposes of responding to a subsequent set of victims’
applications under Rule 89.%°

2. Darfur

Turning to the situation in Darfur, the first appointment of ad hoc
defense counsel occurred in relation to Pre-Trial Chamber I’s July
2006 decision to invite Louise Arbour and Antonio Cassese to “submit
in writing their observations on issues concerning the protection of
victims and the preservation of evidence in Darfur.”>’ The Chamber’s
call for written submissions from Ms. Arbour and Mr. Cassese was
issued pursuant to Rule 103(1) of the ICC Rules of Procedure and
Evidence, which states that the Chamber may “invite or grant leave to
a State, organization or person to submit, in writing or orally, any
observation on any issue that the Chamber deems appropriate.”®® The

*% Situation in DRC, Decision on Protective Measures Requested by
Applicants 01/04-1/dp to 01/04-6/dp, supra n. 51, at 4.

.
% d.

% Sjtuation in the Democratic Republic of Congo, Decision Appointing Ad
Hoc Counsel and Establishing a Deadline for the Prosecution and the Ad Hoc
Counsel to Submit Observations on the Applications of Applicants a/0001/06
to a/0003/06, ICC-01/04-147 (Pre-Trial Chamber I, 18 May 2006).

> Sjtuation in Darfur, Sudan, Decision Inviting Observations in Application
of Rule 103 of the Rules of Procedure and Evidence, ICC-02/05-10, at 5
(Pre-Trial Chamber I, 24 July 2006).

% |CC Rules, supra n. 6, R. 103(1).
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decision to appoint ad hoc defense counsel arose due to the language
in Rule 103(2), which provides that the “Prosecutor and the defence
shall have the opportunity to respond to the observations submitted
under sub-rule 1.”*® Hence, in addition to requesting the submissions
from Ms. Arbour and Mr. Cassese, PTC I’s July 2006 decision ordered
the Registrar “to appoint an ad hoc counsel to represent and protect the
general interests of the Defence in the Situation in Darfur, Sudan
during the proceedings pursuant to [R]ule 103.”%°

The following month, in August 2006, the Registrar appointed Mr.
Hadi Shalluf as ad hoc counsel in accordance with the Chamber’s
decision.®! Rather than filing a response to the amicus observations,
however, Mr. Shalluf submitted a request that PTC | determine
questions of jurisdiction and admissibility prior to taking any further
action with respect to the situation in Darfur.%? In response, the Office
of the Prosecutor (OTP) argued, as it had in response to the similar
filing made by Mr. Van der Spoel in the DRC situation,®® that Mr.
Shalluf had exceeded his mandate, which was limited to addressing the

% |d. R. 103(2) (emphasis added).

% sjtuation in Darfur, Sudan, Decision Inviting Observations in Application
of Rule 103 of the Rules of Procedure and Evidence, supra n. 57, at 6.

®1 Sjtuation in Darfur, Sudan, Decision of the Registrar Appointing Mr. Hadi
Shalluf as ad hoc Counsel for the Defence, ICC-02-05-12 (Registry, 25
August 2006).

82 Situation in Darfur, Sudan, Conclusions aux fins d’exception
d’incompétence et d’irrecevabilité, ICC-02-05-20, at 6 (Ad hoc Counsel for
Defence, 9 October 2006) (in French only) (“Attendu que la chambre
préliminaire 1, avant toute autre procédure qu'elle pourrait engager, dort
trancher et décider sur I'exception d'incompétence et sur l'irrecevabilité
soulevées par le conseil ad hoc pour la défense.”). In his submission, Mr.
Shalluf made reference to an ICTY decision by Judge Antonio Cassese
stressing the importance of addressing challenges to a court’s jurisdiction at
the outset of a case. Id.

83 See supra n. 47 and accompanying text.
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observations of Ms. Arbour and Mr. Cassese regarding issues of victim
protection and the preservation of evidence in Darfur.®* Furthermore,
the OTP argued, ad hoc defense counsel had “no locus standi under
Article 19(2) of the Statute to challenge the jurisdiction of the Court or
the admissibility of the situation in Darfur at this time.”® On 22
November 2006, the PTC issued a decision reminiscent of its earlier
decision in the DRC situation in which it held that the Rome Statute
made no provision for challenges to the ICC’s jurisdiction or
admissibility by ad hoc defense counsel.®*® Mr. Shalluf attempted to
obtain interlocutory appeal of the Chamber’s decision, but the request
was denied.®’

® Sjtuation in Darfur, Sudan
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A few weeks later, on 18 December 2006, Mr. Shalluf filed another
request with Pre-Trial Chamber 1.%8 Noting a recent announcement by
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falls out the [sic] parameters of his legally assigned
responsibilities.”

Mr. Shalluf again sought the leave of PTC | to obtain interlocutory
appeal of the decision denying his request.”® In his application, Mr.
Shalluf argued inter alia that “any restriction or limitation of the role
of counsel is inconsistent with the [Rome] Statute and with the
principle of the independence of counsel.”
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Against this backdrop, a dispute developed between the Head of the
Division of Victims and Counsel and Mr. Shalluf regarding the latter’s
legal fees, which were to be paid by the ICC Registrar.”” Specifically,
the Division Head challenged the fees cla